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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as anmended and in effect for the year
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a deficiency of $6,144 in petitioner’s
2007 Federal inconme tax. The issues for decision are: (1)
Whet her petitioner is entitled to dependency exenpti on deducti ons
for her nephews, B and R; 2 (2) whether petitioner is entitled to
head of household filing status; (3) whether petitioner is
entitled to child tax credits and additional child tax credits
for her nephews B and R, and (4) whether petitioner is entitled
to an earned incone tax credit.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Tol edo, Ohi o.

Petitioner was not married at the close of 2007. During
2007 petitioner was gainfully enployed and nai ntai ned her own
home. Petitioner filed her 2007 Federal inconme tax return as a
head of househol d and cl ai mred dependency exenption deductions for
her two nephews, B and R, and child tax and earned incone tax

credits.

2 The Court refers to minor children by their initials. See
Rul e 27(a)(3).
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Sonetinme during 2007 petitioner’s sister, C, lost her job in
Cl evel and, Chio, and noved to Tol edo, Ghio. At the tinme C noved
to Tol edo she had four children, was pregnant, was ill and on
medi cation, and was suffering fromdepression. Around the tine
that C noved to Tol edo, her son, B, who was 11 years old, began
living with petitioner at her residence in Toledo, Chio. C's son
R was born in Septenber 2007. At the time of Rs birth, C was
unable to care for him and he resided at petitioner’s honme for
the remai nder of 2007. R's father, who was unenpl oyed, provided
daycare for both B and R In addition to providing B and Rwth
a place to reside, petitioner paid sone but not all of the
expenses for their support. The total living expenses paid on
behalf of B and R by petitioner and others during 2007 is
unknown.

Di scussi on

Dependency Exenpti ons

Section 151 allows an exenption anmount for each i ndividual
who qualifies as a dependent as defined in section 152. Section
152(a) provides that a dependent neans a qualifying child or a
gqualifying relative. Section 152(c)(1) defines a “qualifying
child” as an individual :

(A) who bears a relationship to the taxpayer, such as a

ni ece or nephew of the taxpayer;
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(B) who has the sanme principal place of abode as the
t axpayer for nore than one-half of such taxable year (aside from
special rules applicable to divorced or separated parents);

(C who is under the age of 19 or is a student who has not
attained the age of 24 as of the close of the cal endar year; and

(D) who has not provided over one-half of such individual’s
own support for the cal endar year in which the taxable year of
t he taxpayer begins.

Petitioner’s nephews neet the requirenents of section
152(c)(1)(A) since they are children of petitioner’s sister.
Petitioner’s nephews al so neet the age requirenents of section
152(c)(1)(C and they did not provide over one-half of their own
support as required by section 152(c)(1)(D). Petitioner’s nephew
R neets the requirenment of section 152(c)(1)(B) because after his
birth in Septenber 2007 and for the remainder of 2007 he resided

with petitioner at her residence.® Therefore, we hold that

3 W do not understand respondent to be arguing that in
order to nmeet the requirenents of sec. 152(c)(1)(B) R nust have
resided with petitioner for nore than 182 days. Rather, we
under st and respondent’s position to be consistent with the
Comm ssioner’s instructions for the 2007 Form 1040, U. S.

I ndi vi dual I ncone Tax Return, which state that a person can be a
qualifying child if that person was born during the second half
of the taxable year. Page 15 of the instructions states: “If
the child did not live with you for the required tine, see
Exception to tine lived with you on page 17.” Page 17 of the
instructions states: “Exception to tine lived with you. A
person is considered to have lived with you for all of 2007 if

t he person was born or died in 2007 and your home was this
person’s honme for the entire tine he or she was alive.”
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petitioner is entitled to a dependency exenption for R However,
petitioner has not established exactly when C noved to Tol edo or
when B began living at petitioner’s residence and, therefore, has
not proven that B had the sane principal place of abode as
petitioner for nore than one-half of 2007.

B mght also qualify as a dependent if he is a “qualifying
relative” within the definition of section 152(d), which
provi des:

SEC. 152(d). Qualifying Relative.--For purposes
of this section--

(1) In general.--The term “qualifying
relative” neans, wth respect to any taxpayer
for any taxable year, an individual--

(A) who bears a relationship
to the taxpayer described in
par agraph (2),

(B) whose gross incone for
t he cal endar year in which such
t axabl e year begins is |ess
t han the exenption anount (as
defined in section 151(d)),

(C with respect to whomthe
t axpayer provides over one-half
of the individual’s support for
t he cal endar year in which such
t axabl e year begins, and

(D) who is not a qualifying
child of such taxpayer or of
any ot her taxpayer for any
t axabl e year beginning in the
cal endar year in which such
t axabl e year begins.

(2) Relationship. For purposes of
paragraph (1) (A), an individual bears a
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relationship to the taxpayer described in

this paragraph if the individual is any of
the followng with respect to the taxpayer;

* * * * * * *

(E) A son or daughter of a
brother or sister of the
t axpayer
Petitioner has not shown that B qualifies under the
requi renents of section 152(d)(1)(C because petitioner has not
established that she provided over one-half of B s support during
2007. Therefore petitioner is not entitled to a dependency

exenption for B

Filing Status

Under section 2(b)(1)(A) and (3), an individual nay file as
head of household if she is a U S. citizen or resident, is not
married at the close of her taxable year, and nmai ntains as her
honme a househol d which constitutes for nore than one-half of such
t axabl e year the principal place of abode of a qualifying child
or a qualifying relative

We have held that Ris a qualifying child. W have al so
found that R s principal place of abode fromhis birth through

the end of 2007 was petitioner’s hone* and that petitioner neets

4 W do not understand respondent to be arguing that in
order to neet the requirenents of sec. 2(b) R nmust have resided
with petitioner for nore than 182 days. Rather, we understand
respondent’s position to be consistent wwth the Conm ssioner’s
instructions for the 2007 Form 1040, which state that a taxpayer
can qualify for head of household filing status if: “You paid

(continued. . .)
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all of the other qualifications. Consequently, petitioner is
entitled to head of household filing status for taxable year
2007.
Child Tax Credit and Additional Child Tax Credit

Section 24(a) provides a credit (subject to certain inconme
limtations) against incone tax for each qualifying child of a
t axpayer. The term “qualifying child” neans a qualifying child
of the taxpayer (as defined in section 152(c)) who has not
attained age 17. Sec. 24(c)(1).

It is clear fromour prior findings that B was not a
qualifying child and that R was a qualifying child under section
152(c) for purposes of section 24. Consequently, petitioner is
entitled to the child tax credit and the additional child tax
credit for R for taxable year 2007.

Earned | ncome Tax Credit

Petitioner clainmed an earned incone tax credit on the basis
that both her nephews were qualifying children for taxable year
2007. Respondent disallowed the credit because he determ ned

that neither B nor Rwas a qualifying child. Section 32(a)

4(C...continued)
over half the cost of keeping up a honme in which you lived and in
which * * * [a qualifying child] also lived for nore than half of
the year (if half or |less, see Exception to tinme lived with you

on this page).” The exception states: “Exception to tine |lived
wth you * * * |f the person for whomyou kept up a hone was
born or died in 2007, you can still file as head of household as

|l ong as the home was that person’s main hone for the part of the
year he or she was alive.”
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provides for an earned incone tax credit in the case of an
eligible individual. For a taxpayer to be eligible for the
earned incone tax credit on the basis of having a qualifying
child, specific requirenents listed in section 32(c) nust be net
Wi th respect to each qualifying child.

Section 32(c)(1), in pertinent part, defines an “eligible
i ndi vidual” as an individual who has a qualifying child for the
taxable year. Sec. 32(c)(1)(A)(l). Pursuant to section
32(c)(3)(A), a qualifying child nust neet the requirenents of
section 152(c).

On the basis of our prior findings, we hold that B was not a
qualifying child and that R was a qualifying child for purposes
of section 152(c). Consequently, petitioner is entitled to the
earned incone tax credit based on one qualifying child for
t axabl e year 2007.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




